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(A)

Two d e p lo ra b le  
te n d e n c ie s  
in  la b o u r  
l e g i s l a t i o n

Excluding
w orkers 
from g e n e ra l
law*

Change« In  the law  r e l a t i n g  to  w orkers a m  

supposedly  f o r  U v l r  b e n e f i t  a re  c h a ra c te r is e d  by 

two d e p lo ra b le  ten d en cies*  th e  f i r s t  i s  th e  tendency 

to  take  c la s s e s  o f  workers o u t o f  th e  purview  o f  

g oner-1  la b o u r  lav* .nd th e  second i s  th e  tendency 

to  ta k e  human r ig h t s  c .s c c  { im lu d in g  la b o u r  c a s e s ;  

o u t o f  th e  x>urvtev o f  the  m ost pow erfu l c o u r t  i n  

the  s t a t e ,  namely vhe High C ourt*

(1 ) x c lu s  Ion o f „c e r t  ,k .w o rk e r s

Cvor the l a s t  decade we have seen  the  

f o l i o  v in t  c l  a; s e t  o f w orkers tak en  ou t o f  th e  

purview  o f  c e n t r a l  la b o u r  la v s  i

(1 )  C o n su rac tio n  la b o u r  

(P) Con t r a c t  la b o u r  

(3} C h ild  I.. ;cur 

(4 )  M -thndl w orkers 

(3 )  kook w orkers 

(6 ) S e c u r i ty  guards

• ••
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C uriously  enough le g is la t io n  -was enacted o r 

proposed to  be enacted fo r  a l l  the e c la s se s  in  

order to  m e lio ra te  the cond itions of labour ana 

genera lly  to  do good fo r theae workers* But in  a l l  

cases the sp e c ia l le g is la t io n s  c rea ted  have burned 

the In te re s ts  o f these  s e c t lox, lumens or ably*

In  a l l  the Cases ab jw  mentioned I t  w& the 

e a s ie s t  th ing  in  the world to  bring these  sp e c ia l 

c la sse s  of workers In to  the fo ld  of generall^bour law 

by su ita b le  amendments In e x is tin g  labou r le g is la tio n *  

C onstruction labour needed only minor amendment In 

the law re la t in g  to Indus t r i a l  disputes* bonus* 

g ra tu ity*  payment of wages and so on In  order to  

s k e  these Acts app licab le  to  construc tion  labour* 

likew ise  co n tra c t labour needed only a th ree  11m 

amendment in  th e  In d u s tr ia l  .Disputes »ct d e f in i t io n  

o f workmen to  include a l l  c o n tra c t labour* th i s  was 

the s i tu a tio n  In  the S ta te  o f U ttar Pradesh* But such 

an monument was d e lib e ra te ly  no t ca  r ie d  out 

anywhere because o f the f a r  reach ing  consequences. 

In stead  the C ontract labour (Regulation and 

a b o litio n )  act* 19% was passed which b a s ic a lly  had 

the e f f e c t  o f perm itting  c o n tra c t 1 hour to  p ro l i­

fe ra te  throughout the country d e sp ite  the f a c t  th a t



%

l o r d s

egm ly  doing eorx o f a 

p e re iM o l n a tu re  1«, fee  eshah lia tw nt®  o f  the  

$rte£i>®& employer*, S im ila rly  a h i l t  labour came 

60 ^e ILXdJUSlfi through f e s  Child labour F ro h iM ti .a 
i* C «> £ 10B^ <

One o f  fe e  vt&®& depressing  fe a tu re s  o f these  

speclaXXegisX&ti ns wjS the tendency to  e s ta b lis h  

^ousi»juaiciaX  l&,,rcg to  ’ H h the  grievances 

o f  wrlssaen* S e ttin g  o f  these  Boards baa We 

e f fe c t  o f easlud ing  We courts*  fhe experience 

o f  e e r te r s  e i th  We e W -ra s  haw  been uM foraly  

d ia a isa l*  M e  fo m ile n e g  in  fee  s o - t  aa rm lo u s

s o w  fe&< they function  . & a l l  and unll&e m a r t s  

they are  no t e a s i ly  ^ad jected  to  ju d ic ia l  scru tiny*  

a d e r  the C ontract labour x t ,  f o r  example* uppli* 

ea&l .ns for  the abolish ing  of the o o n tra e t lab o u r 

system and fo r  making the c o n tra c t m e te r s  permanent 

a d  re g u la r  m ast he made to  fee  C on trac t labour 

Bourg W ish  i s  I to s  u hear in  p erp e tu a l hybernation*

By tak ing  sp e c ia l c la sse s  o f  workers oa t o f We

*»•
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S pecial 
l e  g is la tio n  
genera lly  
worse.

purview oi' genera l law, the Immediate e f fe c t  

has been th a t  th e  b en efits  o f e x is tin g  le g is la t io n  

Maw been denied to  them an the I l lu so ry  promise 

th ^ t  the new le g is la t io n  would more than adequately 

compensate. S ecu rity  Guards fo r  example Mmw th is  

to  he a l i e .  double wages fo r  overtime mlvers&XXy 

applicable in  a l l  fa c to r ie s  i s  never pJLd to  the 

se c u rity  guards. .nd se c u rity  of employment which i s  

taaen  fo r  g ra n te d  g enera lly  i s  no t ava ilab le  to  the 

se c u r ity  guards who su ffe r the Ind ign ity  of being 

•’e c a lle d  by the Board and then rendered unemployed 

fo r  many years should the se c u rity  guards dare to  

form o r jo in  a  union.

A more d e ta ile d  ctudy in to  th is  aspect 

o f  labour le g is la t io n  needs to  he gone in to . Xn 

p a r t ic u la r  the fchir&lig t h - t  sp e c ia lise d  W ards are 

In th e  in te r e s ts  o f the w r h i <  c la s s  must he exploded 

once gad fo r  all$  hut th is  is  not the proper p lace  

tO CO th a t .

a n  g^ayglia l,xg»„„ShB.„B  ̂.ffsHete
The second dep lorab le  tendency in  labour

*»
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High Court 
d ivested  
o f B®an 
B ights . 
J u r is d ic t io n

le g is la t io n  i s  attem pt by the s t a t e  to  d iv e s t 

the High Courts o f i t s  Human B ights Ju risd ic tio n *  

High Courts a id er the C o n stitu tio n  are th e  most 

powerful bodies In  the S ta te  ubo they are empower 

to  issu e  no t o i ly  w i t s  under a r t i c le  2.2$ hut a lso  

o ther appropria te  orders*

F i r s t  C iv il  
S e rv m ts

Over th e  years the S t ,te  has sy stem atica lly  

and deviously  taken f  ive.. malof hum jo r ig h ts . :;area3. 

th a t  t r a d i t io n a l ly  f e l l  w ithin the ambit o f  the 

High Court ou tside  in to  sp e c ia lise d  Commissions 

o r friban .-ls*  F i *st to  go w e  the  c i v i l  servants 

whose cases were t r a d i t io n a l ly  handled by the  High 

Court* ffcey were sen t to ^dminl s t r a t i  ve T ribunals♦

On paper these  T ribunals appeared to  have the p o w r 

and s ta tu s  o f the High Court-* But soon i t  became 

very obvious th a t  they were instrum ents designed 

to  se rv e  the  in te r e s t  o f th e  S ta te  in  a very crude 

manner* The T ribunals s i tu a te d  in  f a r  w ay places 

so th a t employees who e r l i e r  could go 'to the High 

Courts quickly had to tra v e l  lo rg  d is tan ces  and

to  th e ir  tr ib u n a ls*  

ju d ic ia l  members

o ften  across S ta te  borders to  ge t

• •
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iben
SC/Sf*

who played a very a c t lw  ro le  and u lthaaae ly  the 

le v e l  o f the ,u M in ia tra tiv e  f r lb u n a l  f e l l  to  W at 

of m  infcra»*deparb*a©ntoX appeal* F a c i l i t i e s  were 

not av a ila ':le  fo r  the s e t t in g  ap o f  the courts*  th e  

judges w m  m t  given re s id e n tia l  f a c i l i t i e s ,  they 

functioned a t  odd times an>. in  odd ways making th e ir -  

w n  procedure* The S ta te  c le v e rly  appointed c e r ta in  

p rog ressive  judges who had r e t i r e d  f r a t  the High 

Court as Chairmen o f  th e  f r ib u m ls  in  th e  f i r s t  few 

y ea rs , to  give th e  employees th e  Im pression th a t  the 

tr ib u n a l  would a c t in  th e ir  favour bu t soon the  

usual p o l i t i c s  o f appointing judges took hold am the  

t r ib u n a l  began to  show i t* s  tru e  calcar*  .11 in  a l l  i t  

say  w sa id  th a t  both la tera ls o f  law as w ell as L  

te rn s  o f  procedure and convenience the c i v i l  se rv an ts  

have been put to  a tremendous disadvantage by the 

fo m a tio n  o f  th e  adm in istra tive  frlbunals*-

a f te r  th is  the Scheduled Gaste/Scheduled 

t r ib e s  had th e i r  cases re la tin g  to  fundamental r ig h ts  

and c o n s ti tu tio n a l  v io la tio n s  v i r tu a l ly  taken ou t o f 

th e  purview o f th e  High Courts and sen t to  a 

Scheduled G ste/Schedulcd t r ib e  Commission which was



in s tan ce  U  v .»  not openly stated. th a t  the- High 

Couvfcs yoald bo d ivested  o f th e i r  Ju r is d ic tio n  but 

that i s  broadly speaking che d ire c tio n  urn th e  

m otiw * This Commission as u su sl vas o lad led  etbh 

group p o l i t ic s  snd p re te s ts  t^ero  head $31 over 

the country by Scheduled C asbes m d Scheduled Tribe, 

in  reaps <& o f  the appointment o f persons on the  

Commission and the func tion ing  o f  the  Commissi ;,a 

I t s e l f •

S im ila rly  wmen’s issu es  w e  sen t packing 

to  a Women’s Commission again with the im p lica tion  

th a t  t h i s  Commission would In  some manner rep lace 

gfie,M icas re so lu tio n  by she High Courts aa, the 

Supreme Court# uad once again women *s o rgao ls-b iod  

througbous the country p ro te s te d  in  re sp e c t o f  the  

appointment of persons on the  commission and the 

function ing  of the Comlssi<x- g en e ra lly .

Then came the move to take environment

cases ou t o f the purview o f  the  High Courts 1 to



Be

flaw
labour*

F in a lly  now the S t^ te  has decided to  take the 

l a s t  remaining bulk o f the oases r e la t in g  to  human 

r ig h ts  namely labour cases and to  dump them in to  

what are called, the In d u s tr ia l  R elations Commissions*

High Courts 
•will become 
Property

fsnehayals

appeals 
only fo r 
property  
cases*

M arxists have always s a id  th a t th e  cou rts  are 

b a s ic a lly  the instrum ents of Cupi t i l l s . ,  c la s s  me-Mt 

to  do th e i ru l r ty  work aid bamboodripad was sentenced 

to one day Isp riso m eaa  by the iupreme Court when 

he dared to  say so* But he was r ig h t  and now th a t the 

po licy  o f the d iv es tin g  o f the High Court o f th e i r  

ju r is d ic t io n  to  determine human r ig h ts  cases has become 

very obvioos* the  High Courts w ill perhaps now appear 

In th e ir  tru e  form m i do the work th a t  they were 

o r ig i i ^ l ly  and e s s e n t ia l ly  designed fo r  namely i p roperty*

By c o n tra s t whereas tr ib u n a ls  have also  been 

s e t  up in  areas r e la t in g  to property  such as the 

Bxcise t r ib u n a l  and the Incm »tax  fr lb u n a lf  in  these 

cases an appeal Is  provided from a d ec is io n  o f the 

T ribunal to  the High Court. In  the c,,s© of 1 1  the 

o th er Human Hights tr ib u n a ls  and Commissions* the appeal 

to  the  High C u r t  i s  sp ec if ic  a lly  excluded* In  the

«•
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ease o f  the In d u s tr ia l  d e la tio n s  Commission the 

S ta te  has gone one s te p  fu r th e r  to  deny the r ig h t  o f 

appeal wen to  the Supreme Court thus making the 

d ec ision  of the Commission fii-a l*

Highway
not
by*lanes

>11 or 
no th ing .

w

’•■hile analysing a b i l l  or a proposal to  

change e x is tin g  law i t  i s  necessary  thus, one coneenw 

t r a te  on the main t r u s t  o f the proposal so th a t  ora 

i s  not lo s t  in  d iscussing  s i r s ?  d e ta i l s .  to  pu t th is  

f ig u ra tiv e ly  one must t ra v e l  by th e  highway and not 

g e t l o s t  in  the hy~Xanes. The proposed changes in  

labour law have a few a t t r a c t iv e  proposals hero am  

th er snd i t  i s  import ant not to  l e t  these d i s t r a c t  

us from what i s  an awesoae a tta c k  on lab o u r.

decoi a ly ,  while n e g o tia tin g  with Government 

on the proposals to  change th e  law; i f  the proposals 

mad® by she Government are b a s ic a lly  bad. with a few 

b rig h t spo ts hare „m  th e re  i t  i s  good- s tra te g y  

to  r e je c t  th© whole no t to  doable with minor
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points*  This i s  because should we try  to  separa te  

the g od from th e  bad w  in v ariab ly  land up w ith the 

e n t ire  ro tte n  proposal becoming la w

The proposals to  change lb  our law are so

m iserab le  and f r ig h te n in g  th a t  I  have no h e s i ta t io n  

whatsoever to  recommend that the proposal should be 

ju .ked  in  to to  th a t  no rude union ah ;uld have the 

s l i m i e s t  h e s ita tio n  to burning th is  b i l l  and oppose 

i t  with d i  fe ro c ity *

(C)

u> > w.". »fcte &,. aa

The b asic  th i r l in g  behind  the proposals to  

change the e x is tin g  law appear to  go buck to  the 

70*3 an.,, seems deeprooted In the p rep o sitio n  th a t Ind ian

labour are too  w l l  p ro tec ted  and need to  have some 

o f th e i r  p ro te c tio n  removed* In  the  con tex t of 

Mursiiaha la o ’s Kew Sconouic Policy  and o th e r f a c i le

• •
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F ac ile  
reasons 
given fo r
venting
change.

expressions of c a p itu la tio n  to  the rapacious 

fcransnutioi.aX3 th io  prop- s a l  i s  iov rap id ly  intended 

to  be tra n s la te d  in to  p ractice#  fhe Jan a ta  Government 

did a l o t  o f damage by attem pting  to  t in k le  v ith  the 

e x i t  tin g  s tru c tu re  o f  the c o u r ts . those  vho do not 

much about labour should not in te r fe re  and th is  

vhat 'the Jan a ta  G overm entle^rn t vhen i - s  proposal 

v s  v o c ife rously  opposed so th a t u ltim ate ly  nothing 

case o f a s c r ie s  of aaen&aents and b i l l s ,  fhen the 

Jan a ta  Government s e t  up a f te r  A pril 1990 the 

u^sanujan Committee.

amsaaujan v b ile  exp lain ing  why i t  was necessary  

to  make proofs .Is  fo r a n&u la  X elaslots B i l l

r e l i e s  on Anrusixobaruo’s speeches, bely ing  on b is  

id e a l Iarasim hareot he quotes him as saying th a t  

the I  nd us t r ie d  d e la tio n s  n e t is  necessary because 

of th ese  reasons, F i r s t ly  because there  did not 

e x is t  any c e n tr a l  le g is la t io n  on c o lle c tiv e  

bargaining# S econd^ because there  ex is ted  

m u lt ip l ic i ty  of trade unions, fh ird ly  'because the 

l a w  are not implemented# fheue apparently  profound

• .
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o b se rv a ti n s  o f  Marasit&a Xao w e  found in  

c lau se  1>5 o f  the Bamnujao deport*

These are hard ly  reasons fo r  scrapping the 

In d u s tr ia l  D isputes c t  and fo r  Uis in tro d u c tio n  

o f  the Indus t r i a l  d e la tio n s  act* I t  to p a r t ly  t ru e  

th a t  c e n tra l  le g is la t io n  doss m t  a i s t  on c o lle c tiv e ly  

bargain ing  b u t the mower to  th is  i s  th a t  the 

government ought to h aw  lis te n e d  to  the  demands 

o f  the unions fo r  th e  in tro d u c tio n  o f the s e c re t  

b a l lo t  and the recommendations o f  the union and 

once a union i s  sseognlsed by s e c r e t  b a l lo t  the 

employe -s should be compelled to  nego tia te  with 

th a t  Unioaa*

C o llec tiv e  
bargaining 
re fe rs  to

SSfel*

C o llec tiv e  
bargaining 
re fe rs  to

I b a i*
to  . ^ - ^ . g ,  vUl|.,iii3 a ^ g e a .  m  thau cm  be 

done i s  th a t  the employer i s  compelled to  nego tiate*  

*hat are  the Im p lica tions o f <X3m:?ulsory nego tia tions t  

I f  an employer i s  forced  to  n eg o tia te  what he 

g enera lly  does is  to  c 4 1  the workers fo r  te a  and
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Won haw  a  s u p e r f ic ia l  d iscussions and f in a l ly  

conclude th a t  a se ttlem en t l a  not possib le*  nothing

th e r e f o r e  can coupe! an em ployer to  S b t l e .  fh e

only a l te rn a tiv e  W ere a f te r  i s  ad judication* 

thus when Maras iiahu la c  speaks o f  le g is la t io n  on 

c o l le c t !  •» oaegaliilng mafeU
S .̂..lSwA, InMW

n e v e r  mind t h a t  Uie n e g o t ia t io n s  a re  f u t i l e *  I t  i s  in

t h i s  c o n te x t t h a t  th e  un ions h av e , decades ago, 

sugge to d  fch-athe p roce  u r e  shou ld  be by s e c r e t  .b u l lo t* 

1. i s  v e ry  sim p le  cud d em o cra tic  su g g e s tio n s  h as  been 

tu rn e d  S o w  by Government - f t o r  Governs© . t .  Mo 

govarmonfc has ev e r been  a b le  to  e x p la in  why i t

has done so .

M owing 
wrong w ith  
m u l t ip l l*  
c i t y  o f  
un ions 
p e r  s e .

The secs&d reason given by ILraslc& a 

B.ao i s  xU dX iolieit¥ ..of..tracM unions* I t  w o ld  

peAf<»s bo 'o t t e r  fo r  him to  look a t the  o th er 

side  o f  the coin namely m U X tlaliclty ,of .production 

c e n tre s  ̂ Sere w  are speaking of s u b c o n tra c tin g , 

fhe cu rren t tren d  these  uays i s  fo r  production  to  W 

fum ed  out to  m a l l  **swe~t shops” W ere the safety  

s i tu a t io n  i s  very  g rin  uni the workers l iv e  in

• •
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powerfcy. B ather than doing anything c a x tro l 

th is  s i tu a t io n , the Goverm -nt la  in  f a c t  sui..porting 

the system o f si&>*contr ac tin g .

J u s t  as th e  employers h aw  a r ig h t  to  

s e t  up any Industry  Mg or w iaU  the unions a lso  

t e w  a r ig h t  to  s e t  up as many unions as they wish* 

M u ltip lic ity  of trade  unions i s  no t n ecessa rily  

a had thing* I t  Is  p a r t  o f the dem ocratic process 

WSd preven ts a u to c r .t lc  unions from Wing estab lished*  

So one has e w r  teen aMe to  p o in t out any adverse 

e f f e c t  of' m u ltip le  tra d e  unions p er so*

'oMem 
iso© I s  hov 
> s e t t l e  
Itb BBOy 
dons 
lis tin g  ?

th e  o ily  p o in t th a t  needs to  lie d iscussed  1st

to,© sg^, jag.-«igaga3:.,fclU>l MfeA.awM.fiS. .Uate 
’ Ko' ®“ the®

se ttlem en ts  he made binding ? F in a lly  tow can there 

be s t a b i l i t y  once the  se ttlem en t ha been a rriv ed  a t  ?

th e  answer i s  again very simple* h u t our 

dear I s r a e l i t e  Bao aid the pu n d its  of the  B ^u au jan  

Committee pretended th a t  they could wfe understand.

*.
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Seer© t  
b a l lo t  
b r in g s  b o th  
democracy 
and s t a b i l i t y #

The answer I s  a g a in  a  th e  s e c r e t  b a l l o t , A system  

may e a s i ly  be e s ta b l i s h e d  whereby th e  w orkers 

vo te  by s e c r e t  b a l l o t  f o r  a p a r t i c u l a r  union o r  

c o l l e c t l  © o f  w orkers co n e g o t ia te  ®n t h e i r  b e h a l f .  

Once th e  n e g o t ia t in g  g ro u p /u n io n  has been d ec lu ed  

and a  s e t t le m e n t i s  e n te re d  in to ,  i t  i s  made by 

law  b in d in g  n a l l  th e  workers# T h e re a f te r  th a t  

s e t t le m e n t  w i l l  r a n  f o r  a  f ix e d  p e r io d  o f  tim e and 

can n o t be d is  t a r  bad u n t i l  th e  sefctXme&t p e r io d  i s  

o v e r . Thus c m  has democracy and s t a b i l i t y ; whereas 

we have no  puppet unions sponsored  by th e  management 

and, d ee p -ro o te d  w orkers re se n tm e n t.

B W aa iA a  
i s  a funny 
man.

T h ird ly  M ^& siah arao ’ s  o b se rv a tio n  th a t

th e  1 .1 .  .  I s  n e c e ssa ry  b ^ ^ S , , .... . ^ U ^ n & e a

i s  v ery  funny in d eed . M r s t  o f  a l l  i t  i s  th e  go V erm o n t 

which t r e a t s  th e  judges w ith  contem pt. They do no t 

g iv e  them h o u se s . There i s  nepo tism  and c o r ru p tio n  

in  th e  appoin tm ent o f  ju d g e s . Judges a re  n o t ap p o in ted  

in  keep ing  w ith  the  r e p a ire d  s t r e n g th *  I n  th e  la b o u r  and 

I n d u s t r i a l  C o a t s  f o r  example h a rd ly  one t h i r d  o f  th e  

p o s i t io n s  ae-~ f i l l e d  to* Thus i f  a  s i t u a t i o n  I s  

c r e a te d  d e l lb e » s » ly  by th e  government where the



1-6 *

Treet the 
ju d ic ia ry  with 
contempt and 
then expect I t  
to  vo?^ I

Mby is  the  
I**B» Act 
m t good 
enough ?

ju d ic ia ry  i s  both neg lec ted  as v e il  as tre a te d  

with contempt how can th e  government expect there  

to  he the im plem entation o f  laws*

Under th e  various ac ts  I t  i s  the Government 

O ffice rs  Wo are requ ired  to  implement the  law*

Under the  F ac to rie s  ne t and 1B1 .c t fo r  exasple 

the Government im p a c to rs  are  supposed to  v i s i t  the 

fa c to r ie s  ami pro ecu te th e  offenders* But these  

o f f ic e r s  only v i s i t  the fa c to r!  s to  c o l le c t  th e ir  

envelopes md to  have th e i r  cup o f  tea* Oder the 

In d u s t r ia l  M sp u tsc  ^ c t the government has a r ig h t  

to  prosecute user crim inal law those Wo v io la te  

the  p rov isions o f the  act* This i s  never done*

Cm  BarasixWa Boo nay why t

ihe Bm u J #  Committee takes i t  fo r 

gran ted  th a t  the  In d u s tr ia l  M sp ates  ^ct i s  no t good 

enough* But they d id  not give even a single- reaso n  

fo r a rr iv in g  a t th is  th is  conclusion#

The approach o f  We uni ns i s  w ry  d e a r*

The e x is tin g  system o f  law and the e x is tin g  l a w

* •



have been won a f te r  hero ic  s tru g g les  o f  th e  trade 

•unions am we w ill  not surrender th i s  system no 

m atter how bad i t  say  be fo r  em etb lng  i l lu s o ry  

and something which w ill d e f in i te ly  b© a hundred 

tim es w s e »  We are not going to  su  ren d er the 

e x is tin g  p ro te c t!  n  fo r  th e  mere promise o f b e t te r  

p ro te c t io n  W© do not t r u s t  farasim ha duo and people 

of h is  Mini ana though th e  e x is tin g  le g a l  system 

I s  very anti»l& boar i t  i s  fa r  f a r  b e t te r  than  having 

no system a t  a l l ,

W )  ax.JK«ll„asate

Government has been fcrylig to  prune the le g a l  

r ig h ts  o f  the trade  unions fo r  a long time now*

F i r s t  case the attem pt to in troduce the In d u s t r ia l  

'le la tlonn  B i l l  X9W» ihe .. erne the H ospitals and 

^donations In s t i tu t io n s  8111 X9W« X« the same year 

attem pts were made to  bdtn: in to  Xw the Bi^loyment 

S ecu rity  and M iscellaneous prov isions B i l l  19?8* 

two years l a t e r  s w  th e  In troductions of the 

P a r t ic ip a tio n  of Workers in  Management B ill*  1990*

• •
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P rio r  to  thsn the d ire c tiv e  P rin c ip le s  w re  amended 

to  Introduce the workers p a r tic ip a tio n  lx; management. 

Only the hero ic  opposition  o f  the trad e  unions 

prevented the passing  o f the  In d u s tr ia l  de la tio n s 

3111 m a the H osp ita l ana Id u e a tio n a l I n s t i tu t io n s  

B i l l .

o p e tty  
^ g a in in g .

Once again i t  i s  necessary to  emphasl-e th a t  

while studying th e  p ro v is io n  o f the In d u s tr ia l  

H ala tions B i l l  i t  i s  necessary  to  decide whether 

i t  i s  in  an o v e ra ll  sense In  favour o f workers or 

an ti-w orkers . Once i t  i s  decided th a t  i t  is  o v e ra ll 

again..t worke a then i t  must be re je c te d  in  to  to . 

M tt lll̂ w8steto«l.^ l.MU,lmw.l.,ail ..mauM v*» 0;‘ee
the  b i n  i s  found to  be a n t i-w o r^ r  then d esp ite  

a few good th ings here and there* i t  must be 

opposed and smashed. I f  th is  approach i s  no t taken 

then confusion a r is e s  in  th e  minus of the workers 

and t r  de unions begin to  confuse sm all b e n e f its  

with major anti-w orker p o lic ie s  re su ltin g  u ltim ate ly  

in  a trad e  union p o s itio n  th a t  remains anfoeussed 

and b lu rre d . Once th is  happens the S ta te  takes an

« .
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id eo lo g ica l o ffen siv e  and using the media u ltim ate ly  

th rush  the  le g is la t io n  on workers leav in g  the 

opposition  enfeebled and unsure.

The s t ru c tu ra l  aspect o f  the In  us t r i a l  

I d a  ions b i l l  i s  d iv ided  b a s ic a lly  in to  fou r p a r ts ,  

fhe provisions r e la t in g  to  la v  -and the trad e  unions 

are  d e a lt  i th  l a t e r ,  xhe s tru c tu re  has f  ur 

p a r ts  s

(1) A grievance procedure

(S j N egotiating  co n so ls

(3) Voluntary a rb itra t io n

(4) In d u s tr ia l  R elations CommissIon{llC).

U> arlggan<» p-otxxU-Q :

In s tead  of d i r e c t  access to  cou rts  th e  

employees having a grievance w ill  have to appeal, 

in te rn a lly  ami i f  she looses in  th a t  appeal she



20*

d ire c t  
access to  
the  Court 
ca t off*

v i l l  have a secm d in te rn a l  appeal* I f  she lo se s  

he^e too she w i l l  be compelled to  accept a r b i t r a t i  n 

by an a r b i t  a to r (c lause $ .1?) and I f  fo r  some reason 

th i  a rb itr a t io n  cannot be done then she can e i th e r  

go to  a n eg o tia tin g  council o r  to  a court#

The whole procedure ana the whole system 

i s  very vague am very m u tu r is h * I t  i s  r e a l ly  

fr ig h ten in g  th a t  the Government should try  and 

s u b s ti tu te  a s y t e a  o f cou rts  th a t  are tim e* tested , 

with som ethin as obviously not thought about th i s .  

Obviously the G o v c im n , has m t*  even thought o f an 

eq u a lly  e ff ic a c io u s  a l te rn a tiv e  mu though the 

p re sen t system of co u rts  fu n c ti  n badly I t  i s  obvious 

th a t  what i s  being suggested i s  something u t te r ly  

ro tte n .

( t o  .P.g^Ufr >

The second r in g  o f  the  n w  proposed s tru c tu re  

are the n eg o tia tin g  councils* These councils  are 

supposed to  be bodies th a t  are to  n ego tia te  on the

• *
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grievances o f the vcrlusen. Ihe Council are bo have 

an equal number o f employees and employers rep re­

sen ta tiv es*  fhs quest io.. a r is e s  as to  how the 

employees are to  ’e  cho on. I f  there  i s  no union 

then the vo-'kers are e lec te d  to  th e  council d irec tly *  

I f  there  i s  only oxo union then fchut union nominates 

the persons nto  the Council* I f  there are a number 

o f unions then according to  a m athem atical formula 

employees are nominated by the v a r i us unions* 

A ttra c t I w though th is  may sound w  have io  h e s i ta t io n

as w  have sa id  w r i te r  n eg o tia tin g  councils can 

o ily  re q u ire  the  employer to  n eg o tia te  bu t i t  can 

never compel th e  employer to  s e t t l e * Then the only 

purpose i s  to  compel n eg o tia tio n s . Ih is  can be best 

done by having a sec re t b a l lo t  o f  a l l  the  workers to  

e le c t  th e i r  re p re se n ta tiv e s  to  n eg o tia te  and there* 

a f te r  the employer should be compelled to w g o tla te*  

Xhe requirem ent th a t  the number of employees w il l  be 

the suae as the number o f employers re p re se n ta tiv e  

on the n e g o tia tin g  counc il i s  a s u p e r f ic ia l  symbol 

of equality*  Ihe mere f a c t  t - a t  there  - re  ane iua l

• »



Compulsory
not
voluntary .

ss*

number o f n eg o tia to rs  does m t in  any way a s s is t  

in  the  making o f  a se ttlem en t. Ih© employees do 

m t  car© I f  they  have t  > n eg o tia te  v ith  oxe person 

from  th e  man m ont o r 100 persons* Xt makes no 

d ifference*  I f  the  employer i s  >udy to  s e t t l e  be 

v i l l  s e t t l e .  I f  m t  he v H l  m t .  .nd i f  he i s  compelled 

ag a in s t h is  wishes to  n eg o tia te  foe w i l l  do so form ally 

across a cup o f te a  bu t he w H l not do anything 

m eaningful.

fhe s t ip u la tio n  th a t  unions can p a r t ic ip a te  

only one y e a r < te r  r e g is t r a t io n  would exclude new 

unions. Sxperienee has shorn th a t  from time to  time 

m ill ta r t  onions e r r g e  to  ca p tu re  the im agination o f  

the workers overnight and a lso  a t t r a c t  th e i r  lo y a lty  

and support and i t  i s  p re c ise ly  these unions born 

in  s trugg le  th a t  a re  sought to  be excluded from 

the nego tia ting  co u n c ils .

d i n

When the n eg o tia tin g  councils f i l l s  the 

p a r t ie s  are requ ired  to  go fo r  vo lun tary  a rb it r a t io n .

«•



M M tra t im  
Award to  
be made 
f in a l .

Voluntary a rb i t r a t io n  i s  a c tu a lly  oaap.ulnory. rora 

the scheme o f the b i l l  i t  appears thac p a r t ie s  w i l l  

be compelled to  go fo r a rb itra t io n  and e.uwot approach 

the cou rts  d i r e c t ly .  I t  i s  v e ry  dangerous to c a l l  

such a systen  vo lun tary .

Secondly a sea change Is  proposed in  the 

le g a l  natu re o f a rb ltru tio -  .  labour law a rb i t r a t io n  

afder Section  10(a) of th e  In d u s tr ia l  M s u tes Act 

is  very d i f f e r e n t  from c l 11 a rb i t r a t io n  conducted 

under th e  p rov isions of th e  Ind ian  a r b i t r a t io n  ,o t .

In  d o h ta 's  case the  Supreme C ourt ch a ra c te r ise d  

a rb i t r a t io n  under Section 10(A) o f the In d u s tr ia l  

M sputes Act as ’s ta tu to ry  a rb itra tio n *  meaning 

thereby th a t  the a r b i t r a to r  was akin  to  a jaa;.e o f a 

tr ib u n a l  and the Award o f such an a r b i t r a te  • was 

akin to  the  award o f a t r ib u n a l .  When challenged 

in  th e  High Court the grounds o f cha llenge w e  

the s »e as the grounds a v a ilh ls  in  the challenge 

of a  d ec ision  o f  the trib u n a l*

25.

t h i s  i s  a very d if fe re n t  from c iv i l  a rb itr a t io n

♦  .
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whereby and large*  the d ec is io n  o f  the  a r b i t r a to r  

I s  f in a l  ana binding even though th e  a r b i t r a to r  may 

no t to w  taken in to  cono I d e ra tio n  the  m a te r ia l fa c ts  

and even though he a r b i t r a to r  may have moved on 

an erroneous presumption o f law. th e  grounds fo r  

the s e t t in g  aside of a c iv i l  a r b i t r a to r ’s award are 

few whereas In  the case o f In d u s tr ia l  ad jud ica tion  

and s ta tu to ry  a rb itra tio n  the  grounds are much 

w ider, S ta tu to ry  a rb i t r a t io n  In labour cases 

Is  very im portant because to  do ju s t ic e  to  labour 

the a rb i t r a to r  c a re fu lly  go by the evidence on re<ord 

am  go s t r i c t l y  by thelaw . In  property  a rb itra t io n  

the focuss i s  on p u ttin g  an end to  the m atter whilfc 

in  labour a rb i t r a t io n  the focuss i s  on e s ta b lish in g  

a funfcloning system* s e t t le d  norms and doing ju s t ic e .  

ih e  whole t r u s t  o f the In d u s tr ia l  d e la tio n s  b i l l ,  

i s  f i r s t  to fo rce  the p a r t ie s  in to  a g b itf ...io n  art.

secondly to r e s t r i c t  d r a s t ic a l ly  the challenge

W at the trad e  m i ;>no could make Srom an w ard  of 

an a r b i t r a to r  to  a court o f appeal.  In  view of th is  

t r  de unioi’iS should have ab so lu te ly  no h e s i ta t io n  

in  re je c tin g  o u tr ig h t th is  so c a lle d  voluntary  

a rb i t r a t io n .

• .
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